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to afford the submitter an opportunity
to object to disclosure pursuant to
paragraph (f) of this section. Such writ-
ten notice shall either describe the
exact nature of the business informa-
tion requested or provide copies of the
records or portions thereof containing
the business information. The re-
quester also shall be notified that no-
tice and an opportunity to object are
being provided to a submitter.

(d) When notice is required. Notice
shall be given to a submitter whenever:

(1) The information has been des-
ignated in good faith by the submitter
as information deemed protected from
disclosure under Exemption 4, or

(2) The component has reason to be-
lieve that the information may be pro-
tected from disclosure under Exemp-
tion 4.

(e) Designation of business information.
Submitters of business information
shall use good-faith efforts to des-
ignate, by appropriate markings, either
at the time of submission or at a rea-
sonable time thereafter, those portions
of their submissions which they deem
to be protected from disclosure under
Exemption 4. Such designations shall
be deemed to have expired ten years
after the date of the submission unless
the submitter requests, and provides
reasonable justification for, a designa-
tion period of greater duration.

(f) Opportunity to object to disclosure.
Through the notice described in para-
graph (c) of this section, a component
shall afford a submitter a reasonable
period of time within which to provide
the component with a detailed written
statement of any objection to disclo-
sure. Such statement shall specify all
grounds for withholding any of the in-
formation under any exemption of the
Freedom of Information Act and, in the
case of Exemption 4, shall demonstrate
why the information is contended to be
a trade secret or commercial or finan-
cial information that is privileged or
confidential. Whenever possible, the
submitter’s claim of confidentiality
should be supported by a statement or
certification by an officer or author-
ized representative of the submitter.
Information provided by a submitter
pursuant to this paragraph may itself
be subject to disclosure under the
FOIA.

(g) Notice of intent to disclose. A com-
ponent shall consider carefully a sub-
mitter’s objections and specific
grounds for nondisclosure prior to de-
termining whether to disclose business
information. Whenever a component
decides to disclose business informa-
tion over the objection of a submitter,
the component shall forward to the
submitter a written notice which shall
include:

(1) A statement of the reasons for
which the submitter’s disclosure objec-
tions were not sustained;

(2) A description of the business in-
formation to be disclosed; and

(3) A specified disclosure date.
Such notice of intent to disclose shall
be forwarded to the submitter a reason-
able number of days prior to the speci-
fied disclosure date and the requester
shall be notified likewise.

(h) Notice of FOIA lawsuit. Whenever a
requester brings suit seeking to compel
disclosure of business information, the
component shall promptly notify the
submitter.

(i) Exceptions to notice requirements.
The notice requirements of paragraph
(c) of this section shall not apply if:

(1) The component determines that
the information should not be dis-
closed;

(2) The information lawfully has been
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552); or

(4) The designation made by the sub-
mitter in accordance with paragraph
(e) of this section appears obviously
frivolous; except that, in such case, the
component shall provide the submitter
with written notice of any final admin-
istrative decision to disclose business
information within a reasonable num-
ber of days prior to a specified disclo-
sure date.

[Order No. 1286–88, 53 FR 27161, July 19, 1988]

§ 16.8 Appeals.
(a) Appeals to the Attorney General.

When a request for access to records or
for a waiver of fees has been denied in
whole or in part, or when a component
fails to respond to a request within the
time limits set forth in the FOIA, the
requester may appeal the denial of the
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request to the Attorney General within
30 days of his receipt of a notice deny-
ing his request. An appeal to the Attor-
ney General shall be made in writing
and addressed to the Office of Informa-
tion and Privacy, United States De-
partment of Justice, 10th Street and
Constitution Avenue, NW., Washing-
ton, DC 20530. Both the envelope and
the letter of appeal itself must be
clearly marked: ‘‘Freedom of Informa-
tion Act Appeal.’’ An appeal not so ad-
dressed and marked will be forwarded
to the Office of Information and Pri-
vacy as soon as it is identified. An ap-
peal that is improperly addressed will
be deemed not to have been received by
the Department until the Office of In-
formation and Privacy receives the ap-
peal, or would have done so with the
exercise of reasonable diligence by De-
partment personnel.

(b) Action on appeals by the Office of
Information and Privacy. Unless the At-
torney General otherwise directs, the
Director, Office of Information and Pri-
vacy, under the supervision of the As-
sistant Attorney General, Office of
Legal Policy, shall act on behalf of the
Attorney General on all appeals under
this section, except that:

(1) In the case of a denial of a request
by the Assistant Attorney General, Of-
fice of Legal Policy, the Attorney Gen-
eral or his designee shall act on the ap-
peal, and

(2) A denial of a request by the Attor-
ney General shall constitute the final
action of the Department on that re-
quest.

(c) Form of action on appeal. The dis-
position of an appeal shall be in writ-
ing. A decision affirming in whole or in
part the denial of a request shall in-
clude a brief statement of the reason or
reasons for the affirmance, including
each FOIA exemption relied upon and
its relation to each record withheld,
and a statement that judicial review of
the denial is available in the U.S. Dis-
trict Court for the judicial district in
which the requester resides or has his
principal place of business, the judicial
district in which the requested records
are located, or the District of Colum-
bia. If the denial of a request is re-
versed on appeal, the requester shall be
so notified and the request shall be

processed promptly in accordance with
the decision on appeal.

§ 16.9 Preservation of records.
Each component shall preserve all

correspondence relating to the requests
it receives under this subpart, and all
records processed pursuant to such re-
quests, until such time as the destruc-
tion of such correspondence and
records is authorized pursuant to title
44 of the U.S. Code. Under no cir-
cumstances shall records be destroyed
while they are the subject of a pending
request, appeal, or lawsuit under the
Act.

§ 16.10 Fees.
(a) In general. Fees pursuant to 5

U.S.C. 552 shall be assessed according
to the schedule contained in paragraph
(b) of this section for services rendered
by components in responding to and
processing requests for records under
this subpart. All fees so assessed shall
be charged to the requester, except
where the charging of fees is limited
under paragraph (c) of this section or
where a waiver or reduction of fees is
granted under paragraph (d) of this sec-
tion. A component shall collect all ap-
plicable fees before making copies of
requested records available to a re-
quester. Requesters shall pay fees by
check or money order made payable to
the Treasury of the United States.

(b) Charges. In responding to requests
under this subpart, the following fees
shall be assessed, unless a waiver or re-
duction of fees has been granted pursu-
ant to paragraph (d) of this section:

(1) Search. (i) No search fee shall be
assessed with respect to requests by
educational institutions, noncommer-
cial scientific institutions, and rep-
resentatives of the news media (as de-
fined in paragraph (j) (6), (7) and (8) of
this section, respectively). Search fees
shall be assessed with respect to all
other requests, subject to the limita-
tions of paragraph (c) of this section.
Components may assess fees for time
spent searching even if they fail to lo-
cate any respective record or where
records located are subsequently deter-
mined to be entirely exempt from dis-
closure.

(ii) For each quarter hour spent by
clerical personnel in searching for and
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